Capacity Example 1 – Mrs. Gray

Facts: You have represented Mrs. Gray off and on for many years.  She is 79.   A year ago, Mrs. Gray had you change her will, primarily reapportioning the percentages of the charitable bequests.  The bulk of her estate goes evenly to her son and daughter.  Mrs. Gray comes in to see you and says she wants to change her will to leave her entire estate to the Reverend Jim and his television ministry.   Mrs. Gray says she has received personal letters from Rev. Jim asking her to help his ministry, and in his last broadcast, he looked directly at her and spoke to her from her television set and pleaded with her to answer his call for help.  Rev. Jim looks like “such a nice young man.”  Mom can identify her son and daughter by name and expresses no negative feelings toward them, but says that she just wants to make the change.  She’s not sure how much her estate is worth, but she knows she has her house and the money that the bank manages for me.  After a pause, she adds, “And there’s the farm.  Dad always takes us for rides on the horse on Sundays, after church.  I love the horses.  That farm is worth a lot of money.”
What should you do?

Facts Continued:  In the above scenario, before you have taken any action, the son and daughter ask to meet with you to discuss their concerns about Mom’s capacity and their alternatives.  Son and daughter have never been your clients before.

What should you do:

Facts Continued:   Son and daughter learn of Mom’s desire to change her will and inform you of several other facts that suggest serious delusions and an inability to meet her own essential needs.  Son and daughter ask you to file a petition for appointment of Guardian/Conservator for Mom. 

What options may you pursue?

