II. Constitutional Framework

HEDIN, WARD, v. GONZALES, GUARDIAN.

528 N.W.2d 567 (IA 1995) 
LAVORATO, Justice. Considered en banc.

Curtis Dale Hedin is the ward of his older sister Julie Ann Gonzales. Julie was appointed as Curtis' guardian in February 1986 after Curtis signed a voluntary guardianship petition. Curtis appeals from a district court order denying his petition to remove Julie as guardian and terminate the guardianship.

Curtis has preserved several issues for our review. First, he contends that the Iowa guardianship statute is unconstitutional under the federal and Iowa Constitutions because it denies him due process and, under the Iowa Constitution, the enjoyment of his liberty interest. He also maintains that the statute is unconstitutionally vague and overbroad. Second, he argues that in a voluntary guardianship termination proceeding the guardian must establish that the guardianship continue by clear and convincing evidence. In addition, he argues that in such a proceeding the burden of persuasion should shift to the guardian.
* * * 

IV. Constitutional Concerns.
One commentator has described guardianship this way:

Guardianship is a legal mechanism for substitute decision making which comes in the guise of benevolence, as it was originally intended to protect the disabled individual and his property from abuse, dissipation of resources, and the effects of designing persons. It is an exercise of the state's role as parens patriae for the mentally and physically disabled. Yet, guardianship, in reality, reduces the disabled person to the status of a child. Few incompetent persons ever truly benefit from the guardianship system as practiced in ... most ... states. 

Sheryl Dicker, Guardianship: Overcoming the Last Hurdle to Civil Rights For the Mentally Disabled, U.Ark.L.Rev.L.J. 485, 485-86 (1981) [hereinafter “Dicker”].

Many states operate under an “all or nothing” guardianship law, meaning that a person either is fully competent or is not fully competent to handle his or her affairs. In these states a determination that an individual is incompetent results in a plenary guardianship over the individual's person and property. The modern view is that such a law “does not comport with reality” because the “abilities of mentally disabled persons to manage their personal and financial affairs are diverse and amenable to growth and development.” Id. Moreover, the view is that “[t]he vast majority of even the most severely handicapped persons can manage their everyday affairs.” Id.

Guardianship is seen as “impos[ing] lifelong constraints which result in substantial and often unnecessary forfeiture of rights,” like entering contracts, borrowing money, making gifts, and choosing where to live. Id.
Today, civil commitment of the mentally ill is considered as “[having] a devastating effect on individual liberty, and therefore, stringent procedural safeguards must be applied in those proceedings.” Id.
* * * 

We have described some of the rights a person loses because of an incompetency adjudication. Such a loss, it has been argued, should invoke “the full panoply of procedural due process rights comparable to those present in civil commitment.” Id. Those procedural due process rights involve the type of notice and hearing the proposed ward should have when a guardianship is being contemplated. Those rights also involve what standards a fact finder must follow in determining whether a guardianship is appropriate, what standard of proof should be employed in the hearing, and how much power the guardian should have over the proposed ward. 

In addition, individuals have a protected interest in not being labeled mentally ill. Parham v. J.R., 442 U.S. 584 (1979); Addington v. Texas, 441 U.S. 418 (1979). The stigma of incompetence has been compared to that of mental illness. The feeling is that incompetence “may be even more egregious since it implies that one is mentally defective, untrustworthy, and irresponsible.” Dicker, at 488.

In addition to this stigma, an adjudication of incompetence

causes a multitude of legal disabilities. The adjudication adversely affects an individual's reputation, right to contract, right to enter into chosen occupations, and right to engage in all of the other orderly pursuits of free persons held to involve protected liberty interests. Id.
The Supreme Court has made it very clear that

where the State attaches “a badge of infamy” to the citizen, due process comes into play. [T]he right to be heard before being condemned to suffer grievous loss of any kind, even though it may not involve the stigma and hardships of a criminal conviction, is a principle basic to our society. Wisconsin v. Constantineau, 400 U.S. 433 (1971)
* * * 

V. The Issues.
Curtis contends the guardianship should be terminated because its continuation violates his liberty interest under the Fourteenth Amendment to the Federal Constitution. He also raises constitutional violations under Article I, section 9 and Article I, section 1 of the Iowa Constitution. The violations, he says, result because under the guardianship he is required to live in a restrictive environment without a determination that he is dangerous. In addition, he says, the guardianship statute violates his liberty interest because the statute does not require and there has been no showing that “he is unable to care for himself and will come to harm if the guardianship is terminated.” Because the statute does not require such a showing, Curtis maintains the statute is unconstitutionally vague and overbroad.

Curtis is also convinced that constitutionally the burden of persuasion should be on the guardian to establish by clear and convincing evidence that the guardianship should continue. Curtis points out that there never was an initial determination that a guardianship was necessary because it was opened on a voluntary basis. So, he argues, the law can infringe on his liberty by way of guardianship only if its necessity is established by clear and convincing evidence.

Curtis maintains that the evidence is not clear and convincing that the guardianship should continue. So, he believes the guardianship should be terminated.

Curtis has a fall back position: if the guardianship is to continue, then he feels that the guardian should be removed.

Because Curtis raises several constitutional issues, our review is de novo. 
A. Violation of liberty interest: challenges under Fourteenth Amendment and Article I, section 9 and Article I, section 1 of the Iowa Constitution. The Fourteenth Amendment to the Federal Constitution prohibits a state from “depriv[ing] any person of life, liberty, or property, without due process of law.” U.S. Const. amend XIV, § 1. Article 1, section 9 of the Iowa Constitution similarly provides that “no person shall be deprived of life, liberty, or property, without due process of law.” Iowa Const. art. I, § 9. Article 1, section 1 declares that “[a]ll men are, by nature, free and equal, and have certain inalienable rights-among which are those of enjoying and defending life and liberty, acquiring, possessing and protecting property, and pursuing and obtaining safety and happiness.” Iowa Const. art I, § 1. We usually deem the federal and state due process clauses to be “identical in scope, import, and purpose.” Bruns v. State, 503 N.W.2d 607, 611 (Iowa 1993).

Curtis analogizes our guardianship law to involuntary civil commitment. For reasons discussed in division IV of this opinion, we agree they are indeed analogous. Guardianship involves such a significant loss of liberty that we now hold that the ward is entitled to the full panoply of procedural due process rights comparable to those present in involuntary civil commitment proceedings. We think that the stigma of incompetence provides further justification for invoking procedural due process guarantees in favor of the ward.

That brings us to the next issue.

B. Whether the guardianship statute is unconstitutional because it allows a guardianship to be established and maintained without a finding that the ward is unable to care for himself or herself without harm occurring: vagueness and overbreadth challenges. One of the grounds for employment of a guardianship for a proposed ward is that

[b]y reason of mental, physical or other incapacity [the proposed ward] is unable to make or carry out important decisions concerning the proposed ward's person or affairs, other than financial affairs. Iowa Code § 633.552(2)(a).

Curtis thinks this statute is unconstitutionally vague and overbroad because it lacks standards “restraining the discretion of adjudicators.” He also thinks the statute (1) fails to give guidance about what “unable to make or carry out important decisions concerning the proposed ward's person or affairs” means and (2) covers people who can make decisions with the help of others. He insists that for those standards to pass constitutional muster, we must interpret them to mean that guardianship is necessary only if the ward is unable to care for himself or herself without harm occurring.

Iowa Code section 633.679 permits a person under guardianship to apply “to the court by petition, alleging that the person is no longer a proper subject thereof, and asking that the guardianship ... be terminated.” Iowa Code § 633.679. Among the grounds for termination of the guardianship are:

3. A determination by the court that the ward is competent and capable of managing the ward's property and affairs, and that the continuance of the guardianship ... would not be in the ward's best interests.

4. Upon a determination by the court that the ... guardianship is no longer necessary for any other reason. Iowa Code §§ 633.675(3), (4).

Curtis views Iowa Code section 633.675 as legislative recognition that a guardianship should not be continued unless it is necessary. To avoid constitutional problems of vagueness, Curtis argues that the quoted language in section 633.675 should be read to mean that the guardianship should be terminated unless it is necessary to avoid harm to the ward.

The Supreme Court has said that

a law fails to meet the requirements of the Due Process Clause if it is so vague and standardless that it leaves the public uncertain as to the conduct it prohibits or leaves judges and jurors free to decide, without any legally fixed standards, what is prohibited and what is not in each particular case. Giaccio v. Pennsylvania, 382 U.S. 399 (1966).

The Supreme Court has also said that

even though the governmental purpose be legitimate and substantial, that purpose cannot be pursued by means that broadly stifle fundamental personal liberties when the end can be more narrowly achieved. The breadth of legislative abridgement must be viewed in the light of less drastic means for achieving the same basic purpose.  Shelton v. Tucker, 364 U.S. 479 (1960). This passage describes an unconstitutional overbreadth result. A shorthand expression for the same thing is that a statute is unconstitutionally overbroad if its reach “prohibits constitutionally protected conduct.” Grayned v. City of Rockford, 408 U.S. 104 (1972).

1. In re Boyer: vagueness and overbreadth challenges to Utah guardianship statute. Recently, a thirty-nine-year-old mildly mentally retarded person lodged a vagueness challenge against the Utah guardianship statute that has language similar to the Iowa statute. In re Boyer, 636 P.2d at 1086. The Utah statute dealing with the appointment of a guardian for incapacitated persons defines an “incapacitated person” as

any person who is impaired by reason of mental illness, mental deficiency, physical illness or disability, advanced age, chronic use of drugs, chronic intoxication, or other cause (except minority) to the extent that he lacks sufficient understanding or capacity to make or communicate responsible decisions concerning his person.  Id. at 1087 (emphasis added).

The Utah supreme court had this to say about the italicized words:

The statutory definition of an “incapacitated person” focuses on a person's “capacity to make or communicate responsible decisions concerning his person.” The breadth and imprecision of that standard permit the determination of incompetency to be based on factors subjective to the trier of fact and factors extraneous to the legitimate interests of the state and the ward. That standard, standing alone, would allow a guardian to be appointed for a person who makes decisions regarded by some as irresponsible, even though he has sufficient capacity to make personal management decisions which allow him to function in a manner acceptable to himself and without any threat of injury to himself.  Id. at 1088.
The court found another fault with the words “responsible decisions”: “ ‘responsible’ focuses the [appointing] authority's attention on the content of the decision rather than on the ability of the individual to engage in a rational decision making process.” Id. (citation omitted). Because the word “responsible” was not defined, the court believed the word “lends itself to a completely subjective and, therefore, potentially arbitrary and nonuniform, evaluation of what is decided rather than an objective evaluation of the method by which the decision is reached.” Id.
The court concluded that the word “responsible” could have such a broad interpretation as to raise a serious question of unconstitutional vagueness. But the court wisely reasoned that the word could also be construed more narrowly so as to meet the statutory purpose while at the same time avoiding constitutional problems. Recognizing that it had a duty to adopt an interpretation that would save the guardianship statute, the court interpreted the statute this way:

We hold that under [the guardianship statute] a determination that an adult cannot make “responsible decisions concerning his person” and is therefore incompetent, may be made only if the putative ward's decision-making process is so impaired that he is unable to care for his personal safety or unable to attend to and provide for such necessities as food, shelter, clothing, and medical care, without which physical injury or illness may occur. Id.
The court viewed this definition of “responsible decisions” as accomplishing the “benign purposes of the statute ... without improperly trenching on” the individual's “liberties of self-determination, right of privacy, right to travel, [and] right to make one's own educational and medical decisions.” Id. The court believed the definition provided specific, objective standards for determining the ability of one to care for one's own self, the only legitimate state interest in imposing guardianship on a person. 

The ward in Boyer also challenged a statute specifying the powers of a guardian as overbroad because the statutory plenary powers are not necessary in specific cases. The Utah statute provided that “[a] guardian of an incapacitated person has the same powers, rights, and duties respecting his ward that a parent has respecting his unemancipated minor child ... except as modified by order of court....” Id. at 1091.  The ward argued that the State must adopt the alternative least restrictive of the proposed ward's liberty. She attacked the Utah powers of guardian statute as sweeping too broadly because it allowed a guardian to have wide-ranging powers over the personal decisions of one who had limited, but not complete, need of supervision and assistance. 

The court noted that the least restrictive alternative standard had been applied in involuntary civil commitment proceedings. That standard requires state officials to place involuntarily committed persons in settings that would be suitable or appropriate to their mental and physical conditions while least restrictive of their liberties. Recognizing that appointment of a guardian may also result in a substantial loss of freedom for a proposed ward, the court opted for the following standard: in appointing the guardian, the court must consider the interest of the ward in retaining as broad a power of self-determination as is consistent with the reason for appointing the guardian of the person. 

To carry out this standard, the court directed the appointing authority

to tailor the powers of a guardian to the specific needs of the ward. In appointing a guardian, the court should state with particularity the powers granted, unless the full scope of the statutory authorization is warranted. The process should be individualized and based upon careful consideration of the particular need for supervision.

To enable the court to fashion an appropriate remedy, the parties should submit evidence ‘... showing the proposed ward's inability to think or act for himself as to matters concerning his personal health, safety, and general welfare....’ Based on this evidence, findings of fact should be made to support the powers conferred on the guardian, and those powers should be as clearly defined as the circumstances permit. So construed, the guardianship statute is not unconstitutionally overbroad. Id. at 1091.
2. Constitutional vagueness analysis as to Iowa guardianship statutes. We think the framework of analysis employed in Boyer is appropriate for us to follow so that we, too, can insure that our guardianship law passes constitutional muster. Although Boyer involved a challenge to the appointment of a guardian, the analysis is still appropriate when, as here, there is a challenge to the continuation of a guardianship. The ward's condition in many cases is not static so it is appropriate to review and reduce the powers of a guardian, or even to terminate the guardianship, if the evidence supports such a decision. …
The language “unable to make or carry out important decisions concerning the proposed ward's person or affairs” in Iowa Code section 633.552(2)(a) (opening guardianship) is subject to the same criticism voiced in Boyer about the Utah guardianship statute. So, too, is the following italicized language in Iowa Code sections 633.675(3) and (4), the termination of guardianship provisions. See Iowa Code §§ 633.675(3) (“A determination by the court that the ward is competent and capable of managing the ward's property and affairs, and that the continuance of the guardianship ... would not be in the ward's best interests.”) (emphasis added); and 663.675(4) (“Upon determination by the court that the ... guardianship is no longer necessary for any other reason.”) (emphasis added).

The objectionable language emphasized in sections 633.552(2)(a), 633.675(3), and 633.675(4)—standing alone—is too subjective. It is too subjective because it would allow a guardian to be appointed or a guardianship to continue for persons who have sufficient capacities to make decisions that allow such persons to function in ways acceptable to them and without any threat of harm to them. We think, too, that the language focuses the appointing authorities' attention on the content of the decision rather than on the capacity of the ward or proposed ward to engage in a rational decision making process. Because the language is so subjective, the potential is there for an “arbitrary and nonuniform evaluation of what is decided rather than an objective evaluation of the method by which the decision is reached.” In re Boyer, 636 P.2d at 1088 .

To eliminate any constitutional vagueness problem, we think the test adopted in Boyer is appropriate to apply on an application to (1) appoint a guardian, (2) modify a guardianship, or (3) terminate a guardianship. See Iowa Code §§ 633.552 (appointment of guardian); 633.635(4) (modification of guardianship); 633.675 (termination of guardianship). Hereafter, the district court may make a finding of incompetency under all three sections only if the court finds that the ward's or proposed ward's decision making capacity is so impaired that the ward is unable to care for his or her personal safety or unable to attend to or provide for such necessities as food, shelter, clothing, and medical care, without which physical injury or illness may occur. Under this incompetency test, evidence must be submitted showing that the ward or proposed ward is unable to think or act for himself or herself as to matters “concerning [the ward's] personal health, safety, and general welfare.” In re Boyer, 636 P.2d at 1091. In addition, the district court's findings of fact based upon this evidence should support the powers conferred on the guardian. These powers should be articulated as clearly as each case permits. 

In making a determination as to whether a guardianship should be established, modified, or terminated, the court must consider the availability of third-party assistance to meet a ward's or proposed ward's need for such necessities, if credible evidence of such assistance is adduced from any source. However, neither party shall have the burden to produce such evidence. … Our conclusion compels us to overrule prior case law to the contrary. 

3. Constitutional overbreadth analysis as to Iowa guardianship statutes. The powers a court may confer upon a guardian are listed in Iowa Code section 633.635. We think the least restrictive standard is incorporated in Iowa Code sections 633.635(3) and (4), which provide:

3. The court may take into account all available information concerning the capabilities of the ward and any additional evaluation deemed necessary, and may direct that the guardian have only a specially limited responsibility for the ward. In that event, the court shall state those areas of responsibility which shall be supervised by the guardian and all others shall be retained by the ward.

4. From time to time, upon a proper showing, the court may alter the respective responsibilities of the guardian and the ward, after notice to the ward and an opportunity to be heard. Iowa Code §§ 633.635(3), (4) (emphasis added).
To insure that a ward's or proposed ward's procedural due process rights are protected, we direct the district court to make a determination in all cases-original application, application for modification, and application for termination-whether limited guardianship as authorized in the above-stated sections is appropriate. In making that determination, the court shall make findings of fact to support the powers conferred upon the guardian. With these requirements, we think section 633.635 is not unconstitutionally overbroad. See Uniform Guardianship and Protective Proceedings Act, 8A U.L.A. 440-41 (1993) (pointing out that limited guardianship grew out of recommendations of American Bar Association project, the ABA Commission on the Mentally Disabled, and noting that “[t]he call for ‘limited guardianship’ was a call for more sensitive procedures and for appointments fashioned so that the authority of the protector would intrude only to the degree necessary on the liberties and prerogatives of the protected person”).

C. Standard of proof and burden of persuasion. The last constitutional issue Curtis raises concerns the standard of proof and who should have the burden of persuasion in termination of guardianships. Curtis thinks due process requires the standard of proof should be “clear and convincing evidence.” He also thinks that the guardian should have the burden of persuasion in termination proceedings.

Iowa Code section 633.675 governs termination of guardianships. The statute provides no guidance on the standard of proof and who should have the burden of persuasion. Case law does provide that the ward has the burden of persuasion in termination proceedings. 

1. Standard of proof. For the answer to this question, we again look to the analogous area of involuntary civil commitment. In Addington, 441 U.S. at 433, the Supreme Court held that in civil commitment cases the standard of proof must be by clear and convincing evidence. The potential serious deprivation of liberty, the adverse social consequences, and the serious risk of error served as reasons for the Court's insistence upon this standard of proof. Addington, 441 U.S. at 425-26 .

In Boyer, the court used similar reasoning in concluding that clear and convincing evidence should be the standard of proof under Utah's guardianship law. The court used a balancing test in determining which standard was appropriate, balancing the State's interest in having a guardian appointed, the interest of the proposed ward, and the consequences of an erroneous judgment and potential abuse, either wittingly or unwittingly, by third persons. Personal liberty, stigma, unwanted medical treatment, legal disabilities, and possible imposition by designing individuals were included in the proposed ward's interest. Protecting the proposed ward from injury to the ward's person constituted the State's interest. 

The Boyer court rejected the reasonable doubt standard, concluding it was too restrictive and would tend to frustrate the beneficial purposes of the statute by making a guardian unavailable to persons needing only a limited degree of supervision. It rejected the preponderance of evidence standard because that standard would provide inadequate protection to a ward's interests. The court believed the preponderance of evidence standard allowed too much doubt in the fact finder's mind as to the correctness of the decision. The court was convinced that the clear and convincing evidence standard was the perfect middle ground because this standard minimized error as far as possible without undermining or frustrating the purposes served by the guardianship statute. 

Because the liberty interest of the individual is at stake in civil commitment and guardianship proceedings, we think the clear and convincing evidence standard is the appropriate one to apply in guardianship proceedings, whether those proceedings involve appointment, applications to modify, or applications to terminate.

2. Burden of persuasion. Recently one appellate court squarely addressed the issue of who had the burden of persuasion in a proceeding to terminate guardianship. In re Sanders, 773 P.2d 1241 (N.M.Ct.App.1989). The court noted that proceedings to terminate guardianships differ from proceedings seeking the initial appointment of a guardian because presumably the need for such appointment has already been proven. This then gives rise to a presumption that the ward's prior condition continues to exist. The court reasoned that the ward-the party against whom there is a presumption-has the burden of going forward to rebut or meet that presumption. But the burden of persuasion continues to rest upon the party upon whom it originally rested-in this case the party who originally initiated the guardianship. 

We think this analysis is particularly appropriate here where the guardianship was voluntarily imposed with no contested hearing to determine the extent of Curtis' incompetency. We think a ward in these circumstances should make a prima facie showing that the ward has some decision making capacity. Once the ward has done this, the guardian has the burden to go forward to prove by clear and convincing evidence the ward's incompetency, if any. Throughout the proceedings (initial appointment of guardian, modification of guardianship, or termination), this burden of persuasion rests on the party petitioning for guardianship or on the guardian if a guardianship has been established. Earlier we stated the incompetency test: the ward's or proposed ward's decision making capacity is so impaired that the ward or proposed ward is unable to care for his or her personal safety, or unable to attend to or provide for such necessities as food, shelter, clothing, and medical care, without which physical injury or illness may occur. Our conclusion on who ultimately bears the burden of persuasion requires us to overrule prior case law to the contrary. 

* * * 

VI. Conclusion.
We summarize our holdings as follows. First, in proceedings to establish, modify, or terminate a guardianship, the district court may make a finding of incompetency only if the ward's or proposed ward's decision making capacity is so impaired that the ward is unable to care for his or her personal safety or to attend to and provide for such necessities as food, shelter, clothing, and medical care, without which physical injury or illness may occur. Credible evidence of third-party assistance produced from any source must be considered in this determination.

Second, in determining whether a guardianship is to be established, modified, or terminated, the district court must consider whether a limited guardianship is appropriate.

Third, in proceedings to establish, modify, or terminate a guardianship, the standard of proof for determining incompetency is clear and convincing evidence.

Last, where the ward petitions to terminate the guardianship, the ward must make a prima facie showing that the ward has some decision making capacity. Once this prima facie showing is made, the guardian has the burden to go forward and prove by clear and convincing evidence the ward's incompetency, if any. This burden of persuasion is on the party petitioning for guardianship, and always remains with the guardian when the proceeding is one to modify or terminate the guardianship.
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