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§ 9.1 What is Guardianship?

Our legal, social and economic worlds operate on the assumption that adult individuals are capable of making decisions on their own behalf. If, because of a mental disability, an individual is unable to make responsible decisions, society must appoint someone to make decisions for that individual. The process of providing a substitute decision maker for a mentally disabled person is referred to as guardianship or conservatorship. In some states, the term "guardianship" refers to making decisions about the disabled person's person, while "conservatorship" refers to decisions about that person's property. In other states, the term guardianship is used to describe a substitute decision maker for both person and property. (In Louisiana, guardianship is referred to as interdiction.) The person appointed to serve as the substitute decision maker is generally referred to as a guardian or conservator while the disabled person is most often referred to as a ward, an incapacitated person or an incompetent. For purposes of this Chapter we will use the terms guardianship, guardian and incapacitated or incompetent person though the reader should bear in mind that the proper terminology differs from state to state.  

The appointment of a guardian results from a state judicial proceeding, and each state law of guardianship is unique. Even states that have adopted the Uniform Probate Code have often modified its guardianship provisions. Given the variance in state guardianship law, the discussion that follows is necessarily general in nature, and not always applicable to any particular state. Even though state laws do differ, however, in general they subscribe to similar principles so that this Chapter is an accurate guide to the broader outlines of guardianship.

In almost all cases, guardianship is an involuntary procedure imposed by the state upon the incapacitated persons for the protection of their person and property. Voluntary, private alternatives to guardianship exist and are discussed in Chapter 10.  Alternatives to Guardianship. Unfortunately, due to lack of foresight or lack of advice, many individuals fail to make any provision as to how they or their property should be managed in the event they should lose their mental capacity. Thus the need for guardianship.  

§ 9.2 Who Requires a Guardian?

All adult individuals are presumed legally competent unless adjudicated incompetent by a court with appropriate jurisdiction. Each state has a law that declares under what conditions an individual can be found to be incompetent, or as is now the preferred term, incapacitated, and for whom a guardian can  be appointed. There is no federal law of guardianship except for the guardianship statute in effect in the District of Columbia. Although the laws of the various states differ, a common formulation of an incapacitated person is one who lacks the capacity to make responsible decisions.  

Note that the test is whether the person has the capacity to make responsible decisions, not whether the person's decisions are in fact responsible. Everyone, including older persons, has the right to behave foolishly or make irrational decisions without fear that he or she will be declared incapacitated and fall under the control of a guardian. Persons who cannot make responsible decisions, however, need protection. They must not be left in limbo, unable to act for themselves and prey to victimization by others.

Increasingly, state statutes use a functional definition of incapacity; that is, the statutes look to the behavior of the individual to determine whether he or she lacks capacity. In the past, definitions of  incompetency often classed individuals as incompetent  if they suffered from a mental disability, such  as mental retardation, a particular status such as  "old age," or required that the court specifically  find the existence of a particular problem such as  mental illness or chronic intoxication before the  individual could be declared incompetent.  

The current theory is that an individual should never be considered incapacitated merely because of his or her physical or mental status. For example, just because an individual is very old, frail and  chronically ill does not in itself mean that the  individual is incapacitated and in need of a guardian.  Instead, the need for a guardian depends upon a showing that the individual has suffered a loss of mental capacity. Today, the accepted view is that individuals have a variety of mental capacities, and if the individual suffers the loss of some or all of these capacities, regardless of the cause of the loss, the individual may need a guardian.   

Although just because an individual is old does not mean that he or she needs a guardian, it is estimated that over 80 percent of incapacitated persons who have a guardian are age 60 or older. The relatively high number of elder persons is due to the prevalence of dementia among older persons, the after-effects of strokes, and the onset of mental illness, particularly depression. Unfortunately the high number of older, incapacitated persons also reflects ageist attitudes that equate being old with being incompetent. All too often some older persons  are thought of as being mentally incapacitated  though a younger person who behaved in the same  manner would not be considered incapacitated.  

All persons are presumed to be competent. Only a court can make a determination of legal incapacity.  The appointment of a guardian, though a judicial determination, is distinct from other determinations about mental functioning. Individuals are not legally incapacitated merely because they have been found insane for criminal law purposes or because they have been involuntarily committed to a treatment facility on account of mental illness or mental retardation. Physical incapacity alone should never be sufficient grounds for the appointment of a guardian. Though some guardianship statutes define an incapacitated person as one unable to communicate, given recent advances in technology, everyone, no matter what their physical limitations, should be able to communicate in some manner or means.  

§ 9.3 Types of Guardianships ·  
Guardianships are generally one of three types.  First, guardianship of the estate, or as it is also known, conservatorship, which is limited to substitute decision making for matters concerning the incapacitated person's property (assets).  Second,guardianship of the person, which gives the guardian control over decisions affecting the person of the incapacitated person, such as where to live or whether to consent to medical treatment.  Third, plenary guardianship, which grants the guardian power to make decisions over both the incapacitated person's property and person.  The three types of guardianship reflect the fact that courts frequently find an individual to be incapacitated only in respect to his or her person or property, but not both.  For example, the court might find that an individual has the capacity to make decisions as to his or her personal life, but lacks the capacity to handle financial affairs.  In some cases courts prefer to appoint different guardians of the property and the person. They· often appoint a bank as guardian of the property .and a family member as guardian of the person. Frequently, courts appoint a family member or spouse as plenary guardian with the authority to make decisions about both the person and the property of the incapacitated person.  
In the past, guardianship was thought of as an either/or proposition: the individual either did or did not have the required competency. Courts had to make a decision, was the individual competent or not? In the past few years, however, the idea that someone is either "competent" or "incompetent" has come into disrepute. Increasingly, individuals are thought of as having varying degrees or types of  capacity which can create a need for substitute decision making for part, but not necessarily all aspects of their lives.  For example, an elderly individual may be able to handle small amounts of money, but may have lost the capacity to handle investments. In the past, the only alternative would have been to appoint a guardian of the estate even though it would have been overly restrictive of the individual's autonomy. Today in almost every state, the court has the option of appointing a "limited" guardian.  
Under most state statutes, a limited guardian can be appointed whenever the loss of capacity is less than complete. The power granted to the limited guardian should be no more than is required to meet the needs of the incapacitated person.  The person retains control of all other aspects of their life. If the individual's capacity declines further, the power of the limited guardian can be increased. The goal of limited guardianship is to retain the maximum autonomy and independence of the incapacitated person consistent with the loss of capacity and the need for a substitute decision maker. Limited guardianship, with the goal to avoid intruding into the individual's life any more than is necessary reflects the doctrine of the least restrictive alternative, that originated in mental health law.  
The concept of limited guardianship recognizes that guardianship, though ultimately helpful to the incapacitated person, also represents a severe loss of personal liberty and autonomy.  To lose the right to make decisions for oneself is a serious loss of independence.  Limited guardianship attempts to minimize that loss of autonomy while still providing substitute decision making for those areas of life that the incapacitated person can no longer handle. Limited guardianship makes guardianship more palatable in situations where traditional, plenary guardianship would result in excessive intrusion into the incapacitated person's life, and permits an incapacitated person to get help without undergoing a demeaning finding of total incompetency. 
Yet for all its apparent advantages, limited guardianship is not often used. Many object to it on the basis that it is too complicated to employ. They argue that it is not feasible to detail the contours of  the incapacity and create an appropriate, individualized  guardianship. Others claim that limited guardianship is too time consuming and too expensive to be of much practical significance. Those concerned with management of the property of incapacitated persons particularly object to limited guardianship because they believe it denies them the necessary authority to effectively handle the ward's assets. Despite these objections, reformers believe strongly in limited guardianship and continue to press for its statutory adoption and implementation by the courts.  
§ 9.4 Procedural Issues  
a. The Petition  
The first step towards the appointment of a guardian is the filing of a guardianship petition.  Courts are reactive in that they have no power to initiate guardianship proceedings or to appoint a guardian unless a proper petition has been filed. In almost all states any interested person may file a petition requesting that the court find that the respondent (the alleged incapacitated person) is legally incapacitated and to appoint a guardian. (A handful of states limit who may file a guardianship petition.) Most guardianship petitions for older persons are filed by spouses, children, relatives, friends or concerned neighbors. Institutions such as social service agencies and hospitals also frequently file petitions if no family member is available or willing to do so.  
State law and local court rules determine the contents of a guardianship petition. In general, the petition must name the alleged incapacitated person, the cause, nature and extent of the incapacity, the type of guardianship sought (person or property, limited or plenary) and the name of the proposed guardian. Most courts will not accept a petition unless it identifies a proposed guardian or guardians.  (A petition could seek the appointment of two guardians, one for the person and another for the estate.) Sometimes the lack of an available potential guardian will delay or even prevent the filing of a guardianship petition.  The petition often is required to list the nature and value of the alleged incapacitated person's property and the source of income or support including any governmental assistance. 
The petition should also state the alleged incapacitated person's address and living arrangements. Some states require the petition to explain why no less restrictive arrangement is appropriate. Some also require a statement as to how guardianship will meet the needs or solve the problems of the alleged incapacitated person. If a guardian of the person or plenary guardian is sought, the petition may have to describe what actions the guardian expects to take. If a limited guardianship is sought, the petition will have to state what particular powers should be granted to the guardian.  
State law usually provides that guardianship petitions be filed in the court with jurisdiction over probate matters. The petition must be filed in the county in which the alleged incapacitated person lives or in which he or she is "present." For example, Mrs. Samuelson owns a home in Smallville, Small County, but after a recent stroke she has been living with her daughter in Bigville, Big County.  Most states would permit a guardianship petition to be filed in either county, that is, either in the county of her domicile or the county where she is physically present. If Mrs. Samuelson owned a  summer home in another state, X, a petition could  be filed in state X for purposes of appointing a guardian who would have power only to act concerning her property located in that state.  
Timely notice of the filing of the petition and of the guardianship hearing must be provided to the alleged incapacitated person. Practically every state requires notice be given regardless of the individual's mental state. Procedural fairness requires need for adequate notice.  As a result, many state statutes now contain specific requirements such as the kind of language to be used in the notice and the size of print. Notice must be given in time to permit the alleged incapacitated person to defend against the petition, but the number of days required between the filing of the petition and the hearing varies greatly from state to state. Anywhere from three to ten days is common. Most states require notice of the petition to be given to all appropriate parties, such as family members, creditors and persons with whom the alleged incapacitated person lives.  
b. The Hearing  
State law usually permits, but does not compel, the presence of the alleged incapacitated person at the guardianship hearing. Alleged incapacitated persons can waive the right to be present, or the court can permit them not to appear. If they are absent it is usually because of concerns for their health or because their presence would serve no purpose, such as in the case of a comatose individual. Some states grant the court wide discretion as to whether to require the presence of alleged incapacitated persons by permitting their absence if their presence would not be in their best interest. In these states, the presence of the alleged incapacitated person often depends upon local court practices. Some courts will want the incapacitated person present, while others routinely hold the hearing without them.  
To permit the presence of the alleged incapacitated person, some courts hold the hearing at the individual's residence. For example, if the individual is infirm, but communicative, and living in a nursing home, the court may hold the guardianship hearing at the nursing home to observe the individual while protecting him or her from the physical  burden of traveling to the court house.  
Although not constitutionally required, many states permit the alleged incapacitated person to request a jury trial. Even if the state requires a jury trial, in most states it can be waived by the alleged incapacitated person. Most incapacitated persons do not elect a jury trial, preferring a judge, who has more experience in these matters, to rule on the issue of incapacity.  
To assist the courts in understanding the circumstances that gave rise to the filing of the petition, several states require or permit the use of a court visitor. Even when state law does not require their use, many courts routinely send a representative to visit alleged incapacitated persons in their place of residence. The court visitor reports to the court as to the alleged incapacitated person's physical and mental condition, his or her reaction to the possibility of having a guardian, and whether his or her physical or mental condition permits a personal appearance at the hearing. The visitor also often interviews the petitioner and the individual nominated to act as guardian to understand why the petition was filed, and whether the proposed guardian is capable of carrying out the responsibilities of the position. The visitor's report does not determine  whether the individual is incapacitated, but it often  plays a significant role in determining whether the  court appoints a guardian, who will be named guardian, what powers will be granted to the guardian,  and what the guardian will be expected to do  with the incapacitated person or his or her property.  
Many states require that the alleged incapacitated person be represented by counsel. If the individual cannot afford a lawyer, the state will provide one. Some states use a guardian ad litem either to represent the alleged incapacitated person or to determine if a lawyer should be provided. (A court visitor may also be used to advise the court about the need for counsel for the alleged incapacitated person.)  For example, a guardian ad litem who finds the individual· to be comatose, might inform the court that a lawyer is unnecessary because the individual is clearly incapacitated. Conversely, the guardian ad litem might recommend appointment of counsel if the alleged incapacitated person strongly denied being incapacitated or if there is no apparent need for a guardian. A few states do not require the appointment of counsel, and many permit alleged incapacitated persons to waive the right and attempt to represent themselves.  
c. Choice of Guardian  
If the petition is granted, and the individual is found to be incapacitated, a guardian must be appointed.  To insure that a guardian will be available, almost all states require that the petition nominate a potential guardian. The court will likely appoint the nominee as guardian unless there is some identifiable reason not to do so. For example, if the proposed guardian lacks the ability to assume the responsibilities of a guardian, or if in the past he or she behaved badly towards the incapacitated person, the court will appoint someone else. Many state statutes provide a preference list of who the court should appoint, usually giving the highest priority to spouses, followed by children, other relatives, friends and so forth. The court is always free, of course, regardless of the priority list or who was nominated in the petition, to select the person or institution that will best serve the interests of the incapacitated person. 
Realistically, the court's choice of who to appoint as guardian is limited to those persons or entities who are willing to act as guardian, because the court has no power to compel anyone to accept appointment as guardian. An adult child, for example, cannot be forced to act as guardian for an incapacitated parent. Because courts are effectively limited to selecting guardians from those who are willing to serve, more often than not the court will appoint the individual or entity nominated in the petition. If no one else is available, the court may have the power to appoint a guardian who will be paid by the state. Often such guardians are lawyers whom the court knows and respects.  
Petitioners are thus the de facto selectors of guardians, and they must have a guardian available to serve before a petition for guardianship can be filed. There are probably many potential petitioners who do not file petitions because they are unable to locate a guardian, particularly if they want the court to appoint a guardian of the person. Many people do not want to serve as guardian because of the time it takes, or because they are reluctant to assume the role of making critical life choices for another individual. Guardians of the estate are somewhat easier to find since the duties, although time consuming, are more manageable. Protecting and investing the assets of the incapacitated person, collecting their income and paying their bills, requires careful record keeping, but does not have the same emotional burdens associated with being a guardian of the person. Also, entities such as banks are willing to serve as guardians of the estate because courts will approve the payment of fees to guardians from the estate of the incapacitated person.  
In recent years, state laws have been liberalized to permit nonprofit entities to be appointed as guardian. As a result, some social service entities now provide guardianship services for which they are paid, either from the estate of the incapacitated person, or by the county or state. These agencies often serve as guardians for individuals who lack a willing or available family member to act as guardian when the size of the incapacitated person's estate is not sufficient to bear the cost of a bank trustee. Non-profit guardianship entities are also appointed if the incapacitated person requires significant attention to their personal needs, a function which a bank might not be prepared to perform.  
Several states have created public guardians to act as the guardian of last resort when no private individual or entity is available. Public guardians are agencies, offices or public officials whose job is to act as guardian of the estate or person. Some are employed by the state or the county, others are hired on an "as-needed" basis.  A few states contract with nonprofit guardianship entities to provide guardianship services to incapacitated persons who need, but lack, guardians. Most states charge the cost of the public guardian to the estate of the incapacitated person if they can afford to pay; if not, the state bears the cost. Some states give the public guardian less power than private guardians and some restrict their ability to initiate guardianship petitions. Most states expect a public guardian to work closely with social service agencies in an attempt to meet the needs of the incapacitated person. In some states public guardians are actively involved in the day to day details of the incapacitated  person's life. In other states, because of a large case load, the public guardian acts mainly to make major medical decisions and to decide where the incapacitated person should live.  
d. Cost of Guardianship  
The appointment of a guardian does not come cheap. Almost all guardianship petitions are filed by a lawyer, who is usually hired by the person seeking to be named the guardian or by some other interested person. Typically, the lawyer's fees will run anywhere from $500 to $3,000; even higher if the petition is resisted by opposing counsel. In addition to court fees (usually fairly modest), a physician or other qualified professional will have to be paid for preparing an affidavit that affirms the potential ward's incapacity.  If the physician or other professional must testify in person, the cost will be even greater, perhaps $500 to $1,500 a day.  Other possible costs include hiring a social worker to prepare a plan of how the alleged incapacitated person will be cared for, investigatory expenses and witness fees.  If the court uses a visitor or guardian ad litem, he or she will also be paid a fee. If the case is appealed, additional legal costs will be incurred.  
If the guardianship petition is successful, most courts will order that all costs be borne by the estate of the incapacitated person. The guardian may also charge a fee for his or her services, subject to court approval.  Naturally banks who act as guardian expect to be paid for their efforts, usually receiving an hourly fee. A bank that acts as guardian of the estate may be paid an annual fee equal to a percentage of the value of the incapacitated person's assets. Nonprofit entities that serve as guardian are usually paid a flat sum, often several hundred dollars, for each guardianship, or else an hourly fee. Family members or friends who serve as guardians are not normally paid for their time. As with all guardians, however, any out of-pocket expenses that they incur will be reimbursed from the assets of the incapacitated person. As previously stated, public guardians are usually paid by the state, which may in turn seek reimbursement from the estate of the incapacitated person.
§ 9.5 Supervision of the Guardian
Once appointed, a guardian is accountable to the court.  Soon after appointment, the guardian of the estate typically is required to inventory the incapacitated person's assets.  Thereafter, the frequency of financial accounting varies greatly from state to state. The current tendency is to require more frequent accountings than in the past when accountings took place only upon the termination of the guardianship or upon the resignation or death of the guardian. Today, many states require annual or periodic accounting by the guardian of the estate.  All states require a final accounting at the end of the guardianship whether on account of the termination of the guardianship, resignation of the guardian, or death of the incapacitated person.  In particular, the guardian must account for all income received and for all expenditures during the period of the guardianship. The guardian of the estate must maintain accurate financial records. Any mistakes or malfeasance may give rise to liability to the incapacitated person, or may result in penalties being assessed by the supervising court. As a result of the need for financial management acumen, some jurisdictions favor the appointment of banks as guardians of larger estates while preferring individuals to act as the guardian of the person.  
Guardians of the person must also report to the court, although the frequency of their reports varies greatly from state to state.  In the past, guardians of the person made few, if any, reports to court and usually contacted the court only if they required special instructions or were faced with a decision for which they wanted judicial guidance. If the guardian of the person approached the court for guidance, the court would naturally request a description of the incapacitated person's circumstances. In the normal course of affairs, however, the guardian would not have any formal reporting duties. Even the death or resignation of the guardian often would not trigger a formal report, though the court would be expected to review the incapacitated person's circumstances and needs before it selected a successor guardian. If the guardianship ended because of the death of the incapacitated person, the lack of any formal reporting requirements often meant that the court was never informed. The guardian would merely cease its efforts, while the guardianship remained an open file in the court records.  
The informality of the past is giving way to more formal reporting requirements. In part as a reaction to cases where the guardian abused his or her discretion and mistreated or neglected the incapacitated person, many state laws now mandate regular judicial review of all guardianships. Court supervision can take many forms, from requiring regular written reports by the guardian to using court visitors to visit the incapacitated person and to make findings to the court. Many jurisdictions require a guardian of the person, after their appointment, to make a preliminary report to the court, and thereafter make annual reports. In the initial report, the guardian will be required to describe the living conditions of the incapacitated person, prepare a plan on how the guardian intends to promote the welfare of the incapacitated person, and explain how he or she expects to deal with the problems that gave rise to the guardianship. In an annual report, the guardian describes any changes in the mental and physical condition and any unmet needs of the incapacitated person and advises the court whether the guardianship should be continued or whether the powers of the guardian should be modified.  
In carrying out their responsibilities guardians are expected to act in the best interests of the incapacitated person, which is defined as making decisions in a manner consistent with the values, aspirations and life style of the incapacitated person.  To that end, the guardian must either ask the incapacitated person what he or she might like, or if such communication is not possible, attempt to carry out the preferences expressed before the onset of the incapacity. If the incapacitated person never expressed a preference or has none, the guardian can rely on a reasonable person standard and act in a way that a reasonable person would have under the circumstances. Guardians who fail to carry out their fiduciary obligations may be removed by the supervising court or ordered to act in a more appropriate manner. Generally, state law permits any interested person (including the incapacitated person) to petition the court and make it aware of any guardian who transgresses his or her obligations or  in any way acts against the best interests of the  incapacitated person.  
§ 9.6 Powers of the Guardian  
The nature and the extent of a guardian's powers  depend upon the nature of the guardianship, whether of the person, property or plenary, the type of guardianship, limited or general, the applicable  state law, local court rules and customs, and any  specific orders given by the court. For the most part, guardians are given a general grant of authority and thereafter carry out their duties without ongoing court supervision. Of course, the guardian will periodically report to the court (see discussion above in § 9.5, Supervision of the Guardian), but on a day-to-day basis the guardian is free to act within the limits of his or her delegated power.  
In most states guardians of the person or plenary guardians generally have the power to dictate where the incapacitated person will live. For example, the guardian may decide that the incapacitated person can no longer live alone and help the individual to move into some type of assisted living arrangement. In many cases the incapacitated person needs to move into a nursing home but lacks the capacity to sign the admission agreement with the facility. Often, the guardianship is sought to permit the guardian to consent to the move and to sign the agreement. Whether a guardian may move the incapacitated person into a nursing home without prior court approval depends on state law. In many cases, when seeking approval of the guardianship petition, the petitioner will inform the court of the intent to move the incapacitated person into a  nursing home and thereby obtain the court's approval  at the same time that the guardianship is  approved.  
A guardian of the property of the incapacitated person has extensive powers over the person's assets.  The guardian must take charge of the assets of the incapacitated person, collect the income and pay for the support and maintenance of the incapacitated person.  Unless specifically ordered by the court, the guardian of the property is governed by the state statute that is often fairly specific as to how the guardian can invest the assets of the incapacitated person.  Still, the powers of a guardian of the property are greater than they might appear. For example, if the property guardian objects to placing the incapacitated person into a particular facility, it may be able to prevent the placement by refusing to pay the cost of the facility. If the guardian of the property and the guardian of the person cannot agree as to the best course of action, it is not clear as to who should prevail. In the end the decision may have to be made by the court.  
Although guardians of the person and plenary guardians have wide latitude to act, there are limits.  Normally a guardian cannot vote for the incapacitated person, cannot consent to his or her marriage, in most states the guardian cannot consent to a divorce on behalf of the incapacitated person, and, in a few states, may not consent to termination of life-sustaining treatment without prior court approval.  (See Health Care Decisionmaking § 3.6)  
When appropriate, courts can appoint temporary or, as they are also known, emergency guardians.  Almost every state guardianship statute permits the rapid appointment of a· guardian if circumstances dictate. For example, if an individual's property is at risk, the court can quickly appoint a guardian of the property to take control of the incapacitated person's property to protect it from harm or loss.  Courts often grant temporary guardians only limited powers, and so much as is needed to meet the emergency. If the incapacity and the need for a guardian persists, the court will hold a hearing as to the appointment of a permanent guardian. To expedite the appointment of a temporary guardian, many state statutes streamline procedural requirements.  For example, formalities of notice may be relaxed and time limits compressed.
§ 9.7 Termination of the Guardianship
Guardianships automatically terminate upon the death of the incapacitated person. The death, incapacity or resignation of the guardian, however, does not terminate the guardianship. The supervising court will merely appoint a successor guardian. Normally, no guardian is permitted to resign unless there is an available successor guardian, since the incapacitated person cannot be left in the legal  limbo of lacking legal capacity to make decisions, but also lacking a substitute decision maker.  
If the incapacitated person regains capacity, the guardianship should be terminated. Generally, the incapacitated person must petition the court to terminate the guardianship. Traditionally, the burden of proof was on the petitioner, the incapacitated person, to prove the restoration of capacity. In some instances, the guardian will agree that guardianship is no longer needed. In those cases, the petition for termination is essentially non-contested. If, however, the guardian opposes the termination, the incapacitated person faces the burden of marshaling evidence to support the contention that he or she is no longer legally incapacitated. Sometimes this can be difficult because the incapacitated person often lacks the financial resources to pay for a medical opinion or to otherwise produce evidence of restored capacity. As a result, many states have reformed their guardianship statutes to reverse the burden of proof in guardianship termination proceedings and put the burden on those who would continue the guardianship. States commonly permit the incapacitated person to request termination of guardianship by an informal request to the court rather than necessitating a formal petition with accompanying requirements of notice. Irrespective of the formal requirements, no guardianship should be allowed to continue if the incapacitated person has regained legal capacity or if the guardianship is not promoting the best interests of the incapacitated person.  If the court agrees, it can remove and replace the guardian, terminate the guardianship or limit the guardian's powers to reflect a partial restoration of capacity.  
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